IN    TUG    MATTER    OF    THE    ONTARIO    HUMAN  RIGHTS 
CODE  1970 


-  AND  - 

IN  THE  MATTER  OF  a  Complaint  by  Mrs.  Rcnnona 
Younge,  of  Sudbury,  Ontario,  that  she  was 
denied  housing  accommodation  because  of  her 
race  and  color,  by  Mr.  Ted  Abraham,  of  Sudbury, 
Ontario. 


50AP.D    OF    TNOITTRY  W.  S.  TARNOPOLSKY 


Submitted 


IN  Tit;  MATTER  OF  the  Ontario  Human  Rights  Code,  P..S.O.  1970, 
as  amended  by  S.O.  1971,  c.  50,  and  S.O.  1972,  c.  119,  c  85,  and 
S.O.   196S-G9,  c.  00; 

-  and  - 

IN    THE    MATTER    OF    a  Complaint  by  MRS .  RAMONA  YOUNGE  of  Sudbury, 
Ontario,  that  she  was  denied  housing  accommodation  because  of  her 
race  and  colour,  by  MR.  TED  ABRAHAM,  of  Sudbury,  Ontario; 

-  and  - 

IN    THE    MATTER    OF    a  Board  of  Inquiry  appointed  under  the  Ontario 
Human  Rights  Code,  to  conduct  a  hearing  to  inquire  into  these  matters. 


BOARD    OF.    INQUIRY  W.  S.  TARNOPOLSKY 


APPEARANCES : 

WALTER  S.  TARNOPOLSKY  -  Chairman 

SYDNEY  L.  GOLDENBERG  •    -  Counsel  for  the  Human  Rights 

i  Commission 

KM.  A.  FERGUSON  -  Counsel  for  the  Respondent, 

TED  ABRAHAM 

ROSIE  DOUGLAS  -  Representing  the  Complainant, 

MRS.  RAMONA  YOUNGE 

On  the  12th  day  of  July,  A.D.  1972,  I  was  appointed  by  the  Hon. 
Fern  Guindon,  Minister  of  Labour,  as  a  Board  of  Inquiry  under  the  Ontario 
Human  Rights  Code  to  inquire  into  the  above-cited  matter.    The  hearing  was 
held  on  Thursday,  August  24,  1972  at  the  Provincial  Court  House,  155  Elm 
Street  East,  Sudbury,  Ontario. 


I  will  not  deal  With  the  details  or  the  substance  of  the  com- 
plaint because  the  hearing  (apart  from  the  reading  of  the  complaint 
for  the  purpose  of  establishing  jurisdiction)  never  did  get  beyond 
the  initial  objection  raised  on  behalf  of  the  Complainant  to  the  con- 
vening of  the  hearing  in  Sudbury  on  Thursday,  August  24,  1972.  The 
objection  on  behalf  of  Mrs.  Youngcwas  presented  by  Mr.  Rosie  Douglas. 
He  submitted  a  letter,  signed  by  Mrs.  Young©, which  appointed  him  to 
appear  on  her  behalf  and  to  present  a  two-page  document  which 
"contains  the  reasons  why  I  am  not  physically  able  to  be  present  to- 
day at  this  two-days'  hearing."    The  two-page  document  summarized  the 
Complainant's  view  of  events  which  occurred  between  her  and  the  Ontario 
Human  Rights  Commission  preceding  the  hearing.    Mrs.  Youn<phad  insisted 
upon  a  prosecution,  but  was  given  a  negative  reply  on  July  5,  and  was 
told  that  the  Board  of  Inquiry  would  be  appointed  and  convened. 

I  will  not  r.o  into  the  details  of  the  alleged  events  between  Mrs. 
Youngeand  the  Ontario  Human  Rights  Commission,  except  as  they  concern 
the  particular  issue  of  objection  to  venue.    The  gist  of  Mrs.  Younge's 
objection  may  be  found  in  the  following: 

"I  discussed  with  Mr.  Goldenberg  the  longevity  of  the 
laxness  of  the  Commission  on  their  part  to  see  that 
justice  be  served  and  the  effects  it  had  on  myself 
and  my  children.    We  are  now  under  Doctor's  care. 
Due  to  the  above  I  found  myself  without  an  apartment 
and  now  reside  in  Toronto." 

Mrs.  Youngethen  went  on  to  refer  to  a  letter  dated  July  24,  1972  from 
her  to  the  Commission,  in  which  she  had  stated  that: 

"Due  to  the  well-being  of  myself  and  children  healthwise, 
...  I  was  definitely  not  prepared  to  meet  with  the 
Board  of  Inquiry  in  the  City  of  Sudbury." 


• 


• 


Hrs.Younge  concluded  in  the  following  terms: 


"I  Ef!  requesting  that  the  Board  of  Inquiry  be 
adjourned  md  b>j  re-convoncd  in  tht*  City  of 
Toronto  at  a  dote  suitable  to  all  parties  con- 
cerned." 

Frora  the  letters  written  by  Mrs.Younge.  to  the  Commission,  to  ir.e 
at  the  hearing,  end  from  the  argu.sents  presented  on  her  behalf  as  well 
as  the  evidence  of  I-'r.  JJrown,  the  Assistant  Director  of  the  Ontario 
Huaan  Rights  Commission,  it  was  quite  clear  that  Mrs.Younge's  objection* 
were  not  to  the  holding  of(i>earin<;  on  August  24,  1972,  but  rather  to  the 
holding  of  the  hearing  in  Sudbury.    Apart  frou  the  allegations  of  ill- 
noss  by  Mrs.Younge  in  her  letters,  end  apart  from  assertions  by  Mr. 
Douglas  on  hor  behalf,  no  concrete  evidence  by  way  of  a  medical  cei'tifi- 
cate  was  submitted  to  c<e  indicating  that  the  date  was  inconvenient  due 
tc  a  prcbl?—  c f  health  t*  ths?  npT+,tciiin'»*  %i'ra&.    All  the  evidence. 
Allegations,  submissions,  and  arguments,  were  directed  towards  the  venue 
and  not  the  date.    Therefore,  apart  froa  the  fact  that  in  a  case  such  as 
this  sonio  evidence  by  way  of  a  r-radical  certificate  should  be  submitted 
before  the  hearing  can  be  adjourned,  I  have  had  to  conclude  that  the  pro- 
blem which  the  Complainant  alleges  to  have,  concerns  the  choice  of  venue, 
and  not  the  choice  of  date.    Therefore,  the  adjournment  was  not  requested 
to  a  time  subsequent,  but  rather  to  a  specific  site  other  than  Sudbury. 
It  is  on  that  basis  alone,  I.e.  the  change  of  venue,  that  the  issue  will 
bo  dealt  with  in  this  decision. 

At  the  conclusion  of  the  hearing  the  parties  and  their  representa- 
tives wore  info roo J  that  the  change  of   venue  would  not  be  granted,  and 
that  the  reasons  would  bo  amplified  in  the  written  docision. 


• 


In  the  first  place,  it  is  well  settled  law,  as  stated  by  Mr. 
Justice  Gale  (as  he  then  was),  in  the  case  of  Dixon  v.  Wrightman  (1949) 
Ontario  Weekly  Notes  697  at  699  that  in  order  to  succeed  in  an  appli- 
cation for  change  of  venue: 

"It  must  be  shown  that  it  is  demanded  by  an  overwhelming 
preponderance  of  convenience." 

Similarly,  in  the  case  of  Empson  et  al  vs .  Cooney  («^S3 )  Ontario 
Weekly  Notes  925  the  Court  of  Appeal  stated  that  it  "required  strong 
cogent  reasons",  and  not  simply  a  prima  facie  case,  for  a  tribunal  to 
grant  a  motion  for  a  change  of  venue.    All  the  evidence  that  was  sub- 
mitted to  me  in  favour  of  a  change  of  venue  was  that  somehow  the  appear- 
ance of  Mrs.Younge  in  Sudbury  would  further  affect  her  health  and  well- 
bcir.g.    Without  ^g^nt  medical  reasons  establishing  such  a  rather  un- 
usual claim,  I  am  not  able  to  conclude  that  this  amounts  to  "strong  and 
cogent  reasons"  or  "an  overwhelming  preponderance  of  convenience".  In 
fact,  due  to  the  presence  of  a  number  of  witnesses  who  live  in  Sudbury,  an 
due  to  other  reasons  I  will  outline  below,  I  conclude  that  the  evidence  is 
to  the  contrary. 

The  second  reason  why  I  would  not  grant  a  change  of  venue,  and  this 
is  somewhat  related  to  the  matter  of  convenience,  is  that  although  in  an 
act  of  discrimination  the  injury  to  the  dignity  and  the  well-being  of  the 
Complainant  must  be  severe  beyond  that  which  a  person  who  has  not  suffered 
discrimination  is  capable  of  understanding  fully,  yet  nevertheless,  until 
a  Board  of  Inquiry,  based  upon  all  the  evidence  before  it,  comes  to  the 
conclusion  that  an  act  of  discrimination  within  the  definitions  and 
limitations  set  out  in  the  Ontario  Human  Rights  Code  has  actually  occurred 
the  respondent  is  merely  a  person  against  whom  a  charge  of  discrimination 


has  been  brought.     In  a  dispute  of  this  nature,  us  in  a  court  of  law, 
the  interests  both  of  the  Complainant  and  of  the  Respondent  must  be 
considered. 

Third,  it  is  quite  clear,  because  of  the  decision  of  the  Supreme 
Court  of  Canada  in  Bell  vs.  Ontario  Human  Riphts  Commission,  that  a 
Board  of  Inquiry  cannot  proceed  into  investigating  whether  an  act  of  dis- 
crimination has  occurred  until  it  has  satisfied  itself  that  the  accommo- 
dation in  question  is  a  "self-contained  dwelling  unit"  within  the  meaning 
of  the  Code  as  it  was  prior  to  the  1972  amendments.     I  do  not  know  if  the 
Respondent  would  have  raised  this  objection,  but  a  Board  of  Inquiry  must 
contemplate  the  possibility  of  such  an  objection  to  jurisdiction,  and  it 
must,  before  proceeding  further,  investigate  whether  the  accommodation  is 
a  self-contained  dwelling  unit.    On  occasion  this  has  required  a  viewing 
of  the  premises.    It  would  clearly  be  inconvenient  for  all  parties  if  the 
hearing  were  3t  ?  venue  other  than  where  the  alleged  act  of  discrimination 
occurred.     It  would  be  necessary  to  adjourn  and  for  the  representatives  of 
all  the  parties  as  well  as  the  Board  Chairman  and  the  Respondent  to  move 
from  the  place  of  the  hearing  to  the  place  of  the  premises.    This  is  a 
further  reason  for  holding  the  hearing  where  the  alleged  act  occurred. 

Fourth,  it  is  necessary  to  consider  the  statute  under  which  this 
Board  of  Inquiry  has  been  called.     It  is  clearly  the  purpose  of  the 
Ontario  Human  Rights  Code,  and  it  is  explicitly  one  of  the  duties  of  the 
Ontario  Human  Rights  Commission,  to  further  the  principle  of  equal  oppor- 
tunity without  discrimination,  not  only  through  investigation,  and  settle- 
ment of  specific  complaints,  but  through  the  educational  process  as  well. 
On  a  number  of  previous  occasions  Boards  of  Inquiry  have  emphasized  that 
one  of  the  reasons  for  the  hearings  being  held  in  public,  and  one  of  the 
reasons  for  the  holding  of  the  hearings  in  the  place  the  alleged  act  of 
discrimination  occurred,  is  the  educational  effect  such  hearings  have, 
not  only  on  the  Respondent,  but  in  the  community  as  well. 


In  addition,  in  this  particular  case,  allegations  were  made 
both  by  Mys.Younge  and  by  her  representative  that  Sudbury  was  "a  racist 
city."    Apart  from  the  fact  that  this  is  a  condemnation  of  an  over- 
whelming number  of  people  who  have  nothing  to  do  with  the  particular 
event  we  are  concerned  with,  or  with  other  similar  events;  apart,  also, 
from  the  fact  that  there  is  a  great  deal  of  evidence  that  efforts  to 
further  human  rights  ore  being  made  by  large  numbers  of  people  and 
community  organizations  in  Sudbury  through  groups  such  as  the  "Mayor's 
Committee  on  Human  Rights,"  as  well  as  conferences  on  human  rights  issues 
there  is  the  overwhelming  consideration  that  allegations  of  this  nature 
should  be  dealt  with  in  the  city  against  which  they  are  raised,  and  not 
in  some  other.     It  would  be  arrogance  on  the  part  of  Torontonians  to 
accede  to  a  request  that  charges  which  allege,  in  a  way,  total  community 
complicity,  should  be  heard  in  Toronto  rather  than  in  that  community. 

For  all  these  reasons,  then,  I  find  that  I  could  not  accede  to  the 
request  for  a  change  of  venue.    Mr.  Douglas  informed  me  that  he  had  no 
authorization  from  Mrs.Y0Unge  with  respect  to  whether,  having  denied  her 
a  change  of  venue,  she  would  make  an  undertaking  to  appear  in  Sudbury  at 
a  subsequent  date.    Therefore,  I  must  dismiss  the  complaint  for  want  of 
evidence.  ;  I  am  sorry  for  the  inconvenience  that  has  been  caused  to  all 
parties,  but  I  cannot  see  how  the  Ontario  Human  Rights  Commission,  or  a 
Board  of  Inquiry  appointed  under  the  Ontario  Human  Rights  Code,  can  operat 
in  any  different  fashion,  or  come  to  a  different  conclusion,  unless  the 
Complainant  is  willing  to  co-operate  and  participate  in  the  furtherance 
of  the  hearing  by  the  Board  of  Inquiry.     I  am  sorry  if  Mrs.Younge  has 
suffered  as  a  result  of  these  events,  but  inquiries  and  hearings  are  de- 
pendant upon  the  co-operation  and  assistance  of  those  within  whose  know- 
ledge most  of  the  evidence  which  would  have  been  required  for  any  con- 


• 


tinuation  of  the  hearing,  is  to  bo  found.     V.'c  cannot  keep  the  Respondent 
and  his  witnesses  waiting  indefinitely  without  a  commitment  from  the 
Complainant  to  appear  at  a  mutually  convenient  time  at  the  venue  decided 
upon  by  the  Doard  of  Inquiry. 


W.  S.  Tarnopolsky 
Chairman,  Board  of  Inquiry. 
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